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COMCTION
WAS VOID

Constituiion Was
in Force, Says
Estee.

UDGE ESTEE yesterday morning
J granted the writ of habeas corpus

in the case of Osakl Manklecho,
holding that he had jurisdietion, that
the constltution of the United States
wasdn camnlete offect In the Hawal-
lun Islands upon the passage of the
Newlands resolution, and Lhat present-
ments by other than a grand jury, and
conviction by less Than o jury of twelve
men, wore mundelpal lawe contrary (o
the constitution and therefore null and
vold, durkng the (ransition period. s
ritling was directly contrary to that of
the Suprems Court of Hawall, and

Deputy Attorney General Catheart has |

already given notice of his intention
to appedl from it

skl was rearrested on a new charge
yosterday, after his attorneys had spent
nearly the entiee morning in teying to
syade the ofMicers of the law., New
wrlls for the remainder of the prisoners
will be immedlately applivd for before
Judge Gear who will ne doubt follow
the rullng of Judge Estee and order
the release of the cholee assortment
o criminads pow In prigon,  The men
will bBe lmmedintely renrrestod,
evar, upon new charges, and must of
nocessity then be taken before o grand
fury and re-indicted.

The Federal court room was crowded
yesterdny morning when Judge Estee
delivered his oplnlon. Both Little and
Gear adjourned court for the oceasion,
and with thelr respective jurles were
present loth the circnlt Judges were
given seats on the bench with Estee,
as was Judge Duston of Dayton, Ohlo,
whio wis present, Gear's  [ace was
wreithed in smiles from one ear to the
other, as Judge Estee alowly proceeded
with the reading of the decision, and
us he referred to some particular part
in which Gear was upheld, the latter
exchanged broader grins with Davls,
and fingered his moustache to hide hils
pleasure.

T didn’t have time to write a short
uplalon, ns the statutes provide that
it must be glven flve days after the
brivis are filed,"” remarked Judge Estee
a¥ he began to read his declslon

It s glven in full as Lollows:

OPINION OF THH COURT

Fhis I8 an application for o writ of
abiig corpus arlsting upon the per'tion
e Ouakl Manklehl, o Japanese,

The evidence, oridl smd documentary,
shows thut on the ith day of May, 15590,
1 presentment was (Hed against the pen.
tloner by the then Sremit Judge of the
First Cirguly of the Toerritory of Hawall,
and without the Intetvention of & grand
lury, chaviglug nim with ohe erime of
murder; that afterwards in the Moy
term of thay Court, of the sarme year, he
Wik trled on the snil presentment and
convicted of the erime of pansliaghter
i the tirat degree. The werdict was re-
turned by nine out of the (welve Jurovs.
Un the 22nd day of May, IvM, he was by
the snld  Court  sentenved 1o twenty
years' imprisonment al hard labor,

P'etitloner new secks  his  discharge
upon the gro'nd that he e being le-
giully imprisoned, because of the fact
thit he was not indicted by a grand
jury, nor convicted by the unanimous
verdiet of a Jury of twelve men, as s
reqiired by the Constitution of the
United Btates, It belng claimed that the
Constitution of the United Btates was in
force In these Islunds during the peried
covered by the trial, conviction and sen-
tence of poetitioner, und that Articles V,
V1 and VII of the Amendments to the
Constitution were thus violated,

(1) ‘The first point made Ly the As-
wiatant Attorney General for the Terrl-
tory s that this Court has no jurisdle-
tion to act and determine upon the gues-
tions Involved in this matter, because a
writ of error ghould be sued out of the
Supreme Court of the Unlted Btates by
the petitioner herein; that whatever may
hive been the action of the Territorial
Courts, the United States Court ought
not to Interfere, thag this case Is not
ope of suMclent gravity to call for the
interposition of this Court on habeus
COrpus,

This is & Federal question ralsed in a
Territory of the United States governed
by Federal law, under the Constitution
and statutes of the United States, The
authorities referred to by the Deputy
Attorney Oeneral, sustalning hls position
agalnst this Court's assuming jurisdle-
tion In this proceeding, are not in point.
Not one of the declsions cited relate to
this class of cases, This Territory Is un-
der the control of Congress, and Is not
an Independent State, with a Constitu-
tion and local statutes governing the
trin]l and convictlon or acquittnl of per-
sons oharged with erime. Where a
state |8 o party and where a constitu-

"tlonal question i involved, & writ of er-

ror should, save In exceptional cases, be
sued gut of the Bupreme Court of the
United Btates, becaune of the delicate na-
ture of a conftict of state and national
lurisdietions. Here there ean be no such
confliet. 1 have been unable to find any
authorities of like Import where a con-
viction s had in a Territory. Territorial
action alone is Involved bere, The Cuurts
which have considered this matter be-
fore are all Territorial Courts, the al
leged conviction eof the petitioner ocour-
ring under Territorial law.

It should be here mald that the Trri-
worial situation of Hawall s pecullar.
We are by land and sea over five thou-
sand miles from the capital of our coun-
try, and practically the judicial officers
of this Territory are beyond the Imme
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diate range of all appellate judiclal tri-
bunals. 80 all judicial ofMoers
should be especially Iaterested in main-
talning publle law In this Territory and
more partieularly In maintaining the
Constitution and statutes of the United
States applicable hereto,

In this habens corpus matter, there s
u wide difference of opnlon ameng the
Territorinl Judges, Both  the Supreme
nund Clireult Courts differ with ench oth-
er, and the members of the Suprem
Court differ among themeelves: and pspe-
vinlly so upon the guestion of the rela
t'on which thie Territory bears to the
Constitutlon and luws of the United
Stites For instance, the SBupreme Court
of this Territory held, In the very recent
care of Honomu Bugar Co. ve. Sayew e,
12 Haw., W, that certadn Amendments of
the Constitution of the United Btates
were not Ip foroe here between the Tth
day of July, 1585 and the Wth day of
June, 1900, namely, Artleles V, VI, VIIL,
and X111, which Articles relate to Indiet-
mentg by a grand Jury for Infamous
erimes, to n common law jury triad, and
to the existence of slavery in this Ter -
tory of the United States. While the
Suprems Court deelded In the case of
Ex Parte Edwards (13 Haw., 32), that
no person could be put upon trinl for an
Infamous crime In the Hawalian Islands
ufter August 12th, 1868 (the date of the
rils!ing of the American flag here), with-
out having been flrst indicted by o grand
jury, nor could he be convicted of such
erime save by the unanimous verdict of
a jury of twelve.

It was further held by the SBupreme
Court of the Territory on the 5th day
of June, 1804 In the vase of Bpencer vs.
Colleetor of Custome (12 Haw. 6@, that
Hoawnll could reglster vessels nlthough
the Territory was amnexed to and form-
ed n parg of the United Biates

This was practically overruled by the
Attorney QGeneril of the Unted Stales,
who, In a written opinlon (22 Op. Atty.
Gen., §7), Instructed the Secretury of the
Treasury that:

“With due respect to the judgment of
the Bupreme Court of Hawall, 1 am un-
uble to admit that an Hawalinn reglster
can now be Issued to o vessel and the
Hug of Hawall, the usual token of regis-
iratiog, be fown by her

From these decislons It is clear there
% a wide divergence of oplnion on the
part of the members of the Supreme
Court of the Terrltory, s to the consil-
tutignal question Involved hereln, and as
to Avhether or not the people of this
Territory were during the period be-
tween July Tth, 158, and June l4th, 1000,
living In an American Territory and sub-
ject to such laws a8 were not Inconsist-
ent with the Jolng Resolutlon of Annex-
ation ''nor contrary to the Constitution
of the United Btutes®

The familiar rule of sture declsis does
not seem to recelve recognition by the
Supreme Court of the Territory for that
Court decldes one way at one time and
unother winy at other times upon gQues-
tlons of the gravest Importance, and
which cases Involve identically the same
pringiple. The very uncertainty of that
Court's opinlons tends todisturb and un-
settle the public mind »s to the Constitu-
tlon and its application to the people of
und conditlons in this Ter'itory, ang s
a wsirong inducement for this Court to
exercise itsa discretion In tak'ng Juris-
dletion of this proceed!ng.

It s wrptcgd that the District und Cir-
of the United Blates are

rig ol aviginal and limited jurisdgic-
ion, which is true; but the United Btates
stntutes make It the duiy of Unlied
stis DMatriot and Circult Judges to la-
sue the writ of hubeas corpus when jus-
ties demands It, or when “a person s in
custody o viclaUon of the Constitution i

here |

(Bection 751, Mev, Stais. U, 8, 2nd ed)

“It Is the duty of the Courts to be
watchful of the Conastitutlonal rights of
the eltizen.” (Bovd ve. U 8, L6 11, 8,
163

So constitutional provis'ons for the e
ety of persons nnd property should be
lherally constrovd. (14, €9.)
As was sald by the Sup ems
the United States In the

Court of

of Walker

case

S 1n R OR Co, s 11, K, quoting
from pages B5-0:

AW derm It unpecessury to conalder
the ntentlen of defendunt In error that
the Territoris] Courts are not courts of
the United Stutes, and that the Seventh
Amendment 1s noy operative in the Ter-
ritasles, for by the not of April 7, 1874,
, M), IR Btat. 27, Congresy leglslat'ng for
all the territories, declarad that no party

chall be deprived of the righy of trial by
jury In cases cognigable at common law,
and while thisg may not Ip terms extend
all the provisions of the SBeventh Amend-
ment to the Territo jes, It does secure all
the rights of trial by Jury as they ex-
st at common law.''

If 1t be true that the Const'tution and
the net of Congress referred to In Walk-
er ve, 8. P, R. R, Co., supra, has been
nullitied by the loeal Territorinl Courts,
then there should be an Immedinte rem-
edy.

The learned Asslatant Attorney General
on the argument pressed upon the wttone
tlon of the Court the fact that on Oct.
2, 1900, this Court dismissed the petition
for o writ of habeas corpus presenied In

the case of In Hoe Muarshall on  the
kround of lack of Jurisdict'on. But in
that case the petitioner had boen con-

victed of a misdemeandr and no Fedetal
question was Involved: the Court then
suying gencrally that “only In very ram
wnd extreme cases will It review upon
habeas corpus the Judgments or verd ots
found in the highest Territorial Courts
of the Territery.” And this Court Is sthil
of the same opinlon,

The question now presented s,
an exceptional case? 1 am compelled to
belleve that it s, Whatever the Inten-
t'on of the local Terrltorial Courta, thelr
decisione upon this guestion are anp ut-
taek upon the Constitutional rights of
the eltigen afMecting life and  Vberty,
which are therchy mude Insecurs,

In view of all the clrcumstances, there-
fore, 1 think It would be In furtherance
of public justloe for me to exercise my
discretion by assuming Jjurisdictlon In
thile proceeding. 1 shall therefore con-
sliller the ease under the writ.

The rght of appeal In habeas corpus
cases fram the Ter Itor'al Clreuit to the
Territorial Bupreme © urt, this Court
will not conslder. That Is & matter en-
tirvly within the province of the Terr!-
torial Courts,

Ho alse us to the objections submitted
in relation to Mr, Justice Perry sittng
as one of the Appellate Judges In this
cuse, originally tried by him while a Clr-
cult Judge. That s lurgely & mutter of
discretion on his part, and T will not
aAsume to quest'on the wisdom of such
digcretion,

(2) Pettloner clalms thay he is in cus-
tody In viclatlon of the Constitution of
the United Statcs, In that he was tried
and convicted of an  Infamous
without an indictment by & Grang Jury,
wnd by A wverdlot of less than twelve
Jurors, L. e, by nine of the twelve jurors
The specilic Articles of the Constitution
claimed to have been violated by such
conviction are Articlea V, V1 and VI of
the Amendmenis thereto,

There Is no question as to the Infamous
churacter of the crime with whick he
was charged.

The Jont Resolution of both Houses

Is this

(Continuea on FPage 6)
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Appraisers Value the
Island Steamers at
$550,000.

]

First Step Made Toward a Con.
solidation of Wilder and Inter-
Island Companies.

IVE hundred
F doldpre Is the

un the ateamers of

1
i
ind Nty thousund
valuation placed up
the WhHier'a
Steamship Compiiny and the Intep-Isl
and Steam Navigation Company by the
three appralsers appointed a short thine
#ince to set o value on
stock, This Is arrived at
with & view to placing the figurces be-
fore the

the moving
valuation

stockholders relative to the
proposition to eonsalidale the tWwa com-
panies under one  management The
Wilder's Bteamehip Company t& capitnl.
lzed for $500,000 nnd  the Inter-1sland
company for $800,000, The valuation ar-
rived at Includes only the steamers of
the two compianies, divided as follows |

Wilder Kinau,

company —Steamers
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COMING EVENTS CAST SHADOWS BEFORE

FLOOD IN CHINA.

NEW YORK, Bept, 4—The Zhristinn
Herald bas received the foillowlng from
Hov, Arthur . 8mith, of Tienisin, ¢hilr
man of the Famine Rellef Comm.ttes]

“CHEEFOO, Sept. L -Terrible Yang-
s fHoods,  Die, Richord and others ap-
prove Shanghonl committeoo of Chinese nid
fore gneos, embiracing consuls, merchnnis
distribute rellol I tunds
not all required at Shanghal, then trans
fer 1o Yung-ise

8 nad)
Hoverkl hoturs lgter o

vod, bs follows

aMITHL
cond cablegram

A e

| R DPuncian wires
Hun dead Shunghul
rellof vommittee

anc-third
furming

papuln-
Yng-the

{SlEned)
witunted wt the mouth of
the Waong Poo river, twelve miles above
the mouth of the Woo Bupg, In the estu-
ury ol the Yang-tse-Kiang, 1t stands on

SMITH."”

Hhanghal In

i level and highly cultiviated plaln and
in In no danger from Hoods It Is be-
Heved that Dr, Duncan sefers ta foods

in the Yang-tse-Klang valley, which oc-
currcd on July Sth.  According (o Asso-
clated Press dispatohes recelved at the
time, msevernl thousund porsons  wore
drowned,

et bt

STORM IN JAPAN,

Claudine, Helene, Muul, Lohua, Kalu- YOKOHAMA, Aug. 21 (via Vietoria,
lanl, Hawall and Mokolll; total, eight B. €., September 3. —To say that a
hornets' nest hnsa been stireed up In

voessels, |
Falknd: ' MENRR . Taoh Jupan would but mildly express the
Inter-l1sland  company—Mauna  Loa, powg of the alleged outrageous treat-

W, Hall, Hanalel, Mikahnla, Nilhau

Jumes Mukes, K¢ Au Houw, Iswaluni,
Kaunl, Wa'laleale, Noeau; total, eleven
sicamers.  Also the  schooner  Fanny
Adele,

Four of the Wilder steamers are steed,
the rest wooden oll of the Inter-Island

fleet are wonden vessels.  In view of
this fact, although the Inter-faland
compiany has more vessels than the
Wilder compnny, the valuation on the

Wilder flcet ia $1,000 more than that of
the Inter-Island,

In the combination of the runs of the
varlous vessels, the Wilder eompany
hng & monopoly on the Molokal busl
ness, and generally is conceded to have
that of Maul ag well as the Hamakun
Hilo run, The Inter-Island compuany
has much of the business of the leaward
o of the Islund of Hawall and has
v monopoly of the Kaual-Nilhau busi-
ness, 3

The consolidation s proposed in order
that the expenses of maintaining
managements may be eliminated and
eyt down by having but one manig

Lw iy

ment  for the two companies Rath
companies clalm they are not making
any money, The presidents of the two
companica  held  conferences  severil

woetke since and the appointment of ap-

ment of Japanese lndles on the Nippon
Maru by quarantine offfcers of Ha,

will, Nothing In the course uf al
the relations between  Amcoica and
Japnn has aroussd such pross indlg-

nation or such
Whatever cls
1 an emlnent

utrong populir fecling.
this nation muy be, it
ly scif-respocting uation,
and the encomivums  recently  pussied
upon I by  western peoples have ne
contuated the fooling to an extraordi-

nary dogree,
That which cuts the geepest s the
diseriminution which was  aande e

tween forelgn lndies nod the Jupanese,
and the Incldent thus shows clearly
what diMeulties are before the Amer-
v government should this peoaple e
digoriminated wgainst In the fruming
of Immigration lawa. Auy suchh meax-
ure would also destroy the extraord).
rarily friendly relations which
wlways exlsited between the
crnments,

AMERICA MAKES

LONDON, Sept. 3.—"The United
States government has replled In n
sympathetic and friendly tone™ siyws
a4 dispateh to the Times from Tokio,
wited Saturday, "o Japan's remon-
strance regardiog medleal imspection of
Joapunese in Howall, promising that
Investigetion shall be followsd by sult-
able mensures,"

REPLY

&
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Offleers of the British crulser Phaeton
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Philippines Will
Prove a Great
Boon.

% H DIETRICH, junior senator
and former governor of Ne-
braska, ls one of the passengers
im the Nippon Maru. He I8 accom-
panied by his daughter and has just
come from a visit to the Philippines.
Senator Dietrich was one of the party
which went sut with Adjutant General
Corbin and went all over the group of
Islands during their stay. The party
had intended to stop here on the way
out, but just as the transport had load-
ed and was ready to start for this port,
there was pravalent In San Franciseo
A report that there was plague here,
and as a result the load of merchandise
for here was taken out of the sh'p, and
the voyage was made to Manila direct.
Speaking of the wok being done In
the Philippines, Senator Dieteleh
last evening:

sald

"The future of the islnnds Is safe In
the hands of the men who are In au-
thorlty there and 1 belleve that the
country will prove a great thing for the
United Siates, Of course all depends
upon the government but where the
civil muthority his been maugurated by
Judge Tarft, It Is working well and the
| prople seem to be contented, and 1 be-
Heve will be prosperous. Wherever we
went we saw the people plowing up
lands which had been without cultlva-
tlon for three yenrs during the war and
this land will be put into rice and hemp
at once, and the result will be that the
old time trade of the country will be
restored.

"“The country ia rlch beyond question
and the need Iy that Amerlcans &0 in
|ind develop 1. This will be done with-
|--||I. doubt and the people will find that
there I great woalth waiting to bo ex-
| ploited. There s no renson why an
I.\m--rlt-un cannot [ive In that countes
|and the trade which will come from
our occupation of the archipslago wiil
be sufliclent to attract any numbere of
Amarican business housas in the nonr
'!rurm.-. At the present time there s
i declded growth in the trade of b
Ialands nnd the Amerloans are gettiag
thelr share of Iit. OF course thers s
WU mueh of the countey that Is under

thie military reale, and the fghting i
not over In some parts of the fslanda
bt this will not last long as the aat-

loak 18 for peace very soon.

[ "The hope of the country les in an
honest administration of the  govern-
ment, and thig we belleve will follow

the conpge of the administration as at
present belng Insugurated by the Tafl
Commission,  There may be n chance
that In the rush for pluces the Islands
may be led with too many office hold -
lers. Put this will work itself out and
the administration of the islands will be
(of the true Amerlcan sort, which will
(e @ revelntion to the people there,

‘During our vislt through the Islands
'we were of course brought into cluss
“touch with the army, and Gen. Corbin
spent his tlme In the lnspectlon of It
land the workings of the varlous de-
partments, He was much pleased with
Ithe army s he saw It and we all wers
convineed that there was nothing to be
desired In the methods of the com-
mander. Gen, Chaffee ls surely the
right man for the plivee and his course
In one which will result in a cessation
of hostilitles as seon as they can be
brought to an end.

“Ax to the future of the Islands 1
belleve that there fd much to be done
in the way of opening up the many
wources of wenlth, The peaple must of
course be the workers for a long time,
and the Amerlcans who will be attract-
ed there will be the directors of Lhe
enterprises, The people are not as in-
dustrious as the Chinese or Japanes:,
but they work in the fields and muake a
good showing so far as they go. They
will' lmprove pnder the rule which I8
now  belng  established and I belleve
that the lomger the Islands are In our
hand the better we will be pleased with
the returns from them.

“American  capital can find Inves!-
"ment there and the result will be tha
(much of the trade of the East will come
to this cvuntry through contact with

the businesa houses which will  have
thelr distributing centers there,
| I am very sorry that [ could not

spend some time hers but the missing of
a connection on our way made It impos-
'sible, as 1 must get back so that my
i.duu;:m--r may enter her school on Octo-
ber ist, 1 shall try and see all that is
| possible here during tomorrow. Capt

profuers followed. The matter Wil B¢ plaim to have gseen many dead and dy- lﬁ]nkl-r of the artillery Is & relative, and

lald hefore the directors in joint ses- lng on the Panama battleflelds
xlon before any action will be taken| v g Vanderbilt wus arrested in
toward a consolldation. Holland as an anarchist because of his
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Latest Bugar Prices

NEW YORK, Hept., 4—8ugar—Raw,
dull, eawy: falr refining, 3 1.4e; centr'fu- |
gnl, 6 test, 3 13-160: molasses sugar, 3o;
renned, steady; croshed, $6.75; powdered,
5.5, granulated, $5.25

anxiety to see Queen Wilhelmina.

Ex-Empress Frederick left a fortune

of 11000000 marks, The youngest
daughter gets the bulk of the estate,

Lord Kitchener reports nine persons
killed and seventeen wounded by the

lbiowlul up of & train by the Boers.

I shall go nbout he city., though 1 will
'not be able to sée what T had hoped of
Pearl Harbor and the proposed site ton
the naval station. There s of eourse
much interest in Hawall and 1 had hop-
ed to be able to become acqualinted with
the Ialands, s« that [ might know just
what might be needed here and could
| knowingly vole upon the questions
bwhich will arise.”

THE EAST
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